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CHAPTER
 24
ARBITRATION IN MALAYSIA: AN OVERVIEW*
Introduction
Arbitration which is an alternative to traditional litigation is defined as 
‘the determination of a matter in dispute by the judgment of one or more 
persons, called arbitrators, who in case of difference, usually call in an 
umpire to decide between them.’1 According to Mozley and Whiteley, 
‘Arbitration is where two or more parties submit all matters in dispute 
to the judgment of arbitrators who are to decide the controversy.2 In 
Collins v. Collins,3 Sir John Romilly MR stated: ‘An arbitration is a 
reference to the decision of one or more persons either with or without 
an umpire, of some matter or matters in difference between the parties.’ 
The law on arbitration is based upon the principle that the parties settle 
their disputes through the intervention of a third person without having 
the recourse to an ordinary court of law. It is a system of private justice to 
settle disputes privately outside the jurisdiction of state courts through 
persons chosen by the parties to adjudicate on the dispute. When two 
persons agree to have their differences settled through arbitration, what 
they really mean is that the actual decision of the dispute will rest with 
a neutral third person called an arbitrator. 
* This chapter is contributed by Ashgar Ali Ali Mohamed.
1 Wharton’s Law-Lexicon.
2 Mozley and Whiteley’s Concise Law Dictionary.
3 (1858) 26 Beav 306; 28 LJ Ch 184.
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Arbitration is used in a variety of subject matters, ranging from 
specialised adjudication such as building contracts, insurance, patents, 
employment and breach of contract to more general disciplines of law, 
for example, sale and purchase of goods and loan transactions, among 
others. For the business community, arbitration is the preferred method 
of dispute resolution due to its highly specialised and complicated 
disputes with the resulting effect of preserving the commercial goodwill 
besides saving costs and the speedy resolution of the dispute.4 The 
reference of disputes to arbitration are of two principle types: 
(1) conventional, where the parties agree to refer their present or 
future disputes to an arbitrator of their own choice; and 
(2) statutory, where such reference is imposed on the parties by the 
terms of a particular statute. 
The law that regulates arbitration in Malaysia is the Arbitration Act 
2005 (‘the Act’), which came into force on 15 March 2006. Since its 
coming into force, the Act has been amended a few times and the 
recent being vide the Arbitration Amendment (No. 2) Act 2018,5 thus, 
bringing the Malaysian arbitration framework in line with the latest 
revision of the UNCITRAL Model Law on International Commercial 
Arbitration 1985 and arbitration laws of leading jurisdictions.6 The 
former Arbitration Act 1952 and the Convention on the Recognition 
4 In Perbadanan Kemajuan Negeri Perak v. Asean Security Paper Mill Sdn Bhd [1991] 
2 CLJ 1584 at 1585, Peh Swee Chin J (as he then was) stated: ‘the Arbitration 
Act for the very laudable purpose of  resolving commercial disputes, bearing in 
mind at the same time that Courts have always more work than they can ever 
handle.’
5 Came into force on the 8 May 2018.
6 ‘Amendments to the Arbitration Act 2005 (Act 646)’ at https://www.aiac.
world/news 8 May 2018.
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and Enforcement of Foreign Arbitral Awards Act 19857 had, pursuant to 
s. 51 of the Act been repealed.8 However, where the arbitral proceedings 
were commenced before the coming into operation of the 2005 Act, the 
law governing the arbitration agreement and the arbitral proceedings 
shall be the law which would have applied as if this Act had not been 
enacted. Further, the Act provides that nothing in the Act shall affect 
any proceedings relating to arbitration which have been commenced in 
any court before the coming into operation of this Act.9 
The long title and the preamble to the Act states:
An Act to reform the law relating to domestic arbitration, provide for 
international arbitration, the recognition and enforcement of awards 
and for related matters.
A domestic and international arbitration is defined in s. 2 where the 
former is defined as:
... any arbitration which is not an international arbitration. 
7 In Tune Talk Sdn Bhd v. Padda Gurtaj Singh [2019] 1 LNS 85, CA, it was stated:
‘Parliament enacted the Arbitration Act 2005 in place of  the Arbitration Act 
1952 and the Convention on the Recognition and Enforcement of  Foreign 
Arbitral Awards Act 1985 as a “user friendly” Act for parties intending to 
settle matters through Arbitration to lighten the burden in relation to the 
number of  cases pending in Court as well as to draw in international disputes 
to be settled by arbitration in this country.’ 
8 In Putrajaya Holdings Sdn Bhd v. Digital Green Sdn Bhd [2008] 10 CLJ 437 at 
[57], the High Court stated inter alia:
‘... the intention of  Parliament in s. 51(2) of  the 2005 Act is to exclude the 
applicability of  the 2005 Act to the parties where the arbitration agreement 
was made or where the arbitral proceedings were commenced before the 
coming into operation of  the 2005 Act. The law governing the arbitration 
agreements and arbitral proceedings shall be the law which would have 
applied as if  the 2005 had not been enacted.’
9 Arbitration Act 2005, s. 51(3).
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International arbitration means:
(a) one of the parties to an arbitration agreement, at the time of the 
conclusion of that agreement, has its place of business in any State 
other than Malaysia;
(b) one of the following is situated in any State other than Malaysia in 
which the parties have their places of business:
(i) the seat of arbitration if determined in, or pursuant to, the 
arbitration agreement;
(ii) any place where a substantial part of the obligations of any 
commercial or other relationship is to be performed or the 
place with which the subject-matter of the dispute is most 
closely connected; or
(c) the parties have expressly agreed that the subject-matter of the 
arbitration agreement relates to more than one State;
For the purposes of determining whether a particular agreement is an 
‘international arbitration’, the requirements of s. 2(a) are that one of the 
parties to an arbitration has its place of business in any state other than 
Malaysia. In Tan Sri Dato’ Seri Vincent Tan Chee Yioun & Anor v. Jan 
De Nul (Malaysia) Sdn Bhd & Anor And Another Appeal,10 it was stated 
that paragraph (a) of the definition term of ‘international arbitration’ 
requires reference to the arbitration agreement between the parties, 
at least one of whom is foreign, before an ‘international arbitration’ is 
commenced.
The application of the Act to domestic and international arbitration 
is in s. 3(2) which provides that in respect of a domestic arbitration, 
where the seat of arbitration is in Malaysia, Parts I, II and IV of this Act 
shall apply. However, Part III of this Act shall apply unless the parties 
agree otherwise in writing. Further, s. 3(3) states that in respect of an 
international arbitration, where the seat of arbitration is in Malaysia, 
10 [2019] 1 CLJ 19, FC.
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Parts I, II and IV of this Act shall apply while Part III of this Act shall 
not apply unless the parties agree otherwise in writing. Further, s. 3(4) 
states that the parties to a domestic arbitration may agree to exclude 
the application of Part III of the Act and the parties to an international 
arbitration may agree to apply Part III of this Act, in whole or in part. 
As from the above, Part Ill of the Act which relates to matters such as 
consolidation of proceedings and concurrent hearings; determination 
of preliminary point of law by court; prohibition of disclosure of 
information; court proceedings; costs and expenses; extensions of time 
for commencing arbitration proceedings and award; does not apply to 
an international arbitration unless specifically ‘opted-in’ in writing by 
the parties.11 
It is also pertinent to observe that the policy behind the Act is one of 
minimal court intervention in arbitration proceedings as stated by s. 8 
of the Act:
No court shall intervene in matters governed by this Act except where 
so provided in this Act.12 
In Emerald Capital (Ipoh) Sdn Bhd v. Pasukhas Sdn Bhd & Anor,13 Mohd 
Radzi Harun JC stated:
... this Court had reminded itself that it has no business to intervene in 
matters governed by the Arbitration Act, except where so provided in 
that Act. 
The parties to arbitration proceedings may make applications to 
the court relating to their arbitral proceedings in relation to matters 
provided in ss. 10, 11, 13(7), 15(3), 18(8), 29, 37, 41, 44(1), 44(4), 45 
and 46 of the Act.14 
11 Ibid.
12 Obnet Sdn Bhd v. Telekom Malaysia Berhad [2018] 1 LNS 1502, CA. 
13 [2019] 1 LNS 118, HC.
14 See Jaya Sudhir Jayaram v. Nautical Supreme Sdn Bhd & Ors [2019] 1 LNS 753, 
FC.
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It is also noteworthy that arbitration is different from mediation or 
conciliation. The distinction lies in that, if the agreement between 
the parties amounts to a reference to arbitration, the Act would apply, 
whereas in any other situation, the agreement may, if at all, be binding 
only as an ordinary contract but not subject to the law of arbitration. 
Further, an arbitrator is empowered to make a decision known as 
an ‘award’ which is legally binding on the parties and enforceable in 
the courts. However, in mediation or conciliation, the mediator or 
conciliator is merely a facilitator who will assist the parties to resolve 
their dispute amicably with no power to compel them to reach a 
settlement.
Arbitration Agreement
In a conventional arbitration, for it to be effectuated, all that is necessary 
is that there must be an arbitration agreement wherein the parties 
must agree in writing to submit their present or future differences to 
arbitration. Any dispute which the parties have agreed to submit to 
arbitration under the arbitration agreement may be determined by 
arbitration unless the arbitration agreement is contrary to public policy 
or if the subject matter of the dispute is not capable of settlement by 
arbitration under Malaysian law.15 An ‘arbitration agreement’ is defined 
in s. 9(1) as an agreement by the parties to submit to arbitration all or 
certain disputes which have arisen or which may arise between them 
in respect of a defined legal relationship, whether contractual or not. 
An arbitration agreement may be in the form of an arbitration clause 
in an agreement or in the form of a separate agreement.16 A reference 
in an agreement to a document containing an arbitration clause shall 
constitute an arbitration agreement, provided that the agreement is 
in writing and the reference is such as to make that clause part of the 
agreement.17 
15 Arbitration Act 2005, s. 4(1). 
16 Ibid s. 9(2).
17 Ibid s. 9(5).
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Essentially, an arbitration agreement binds the parties when the 
following conditions are fulfilled: 
(1) the parties have voluntarily entered into an arbitration 
agreement; 
(2) the agreement must be in writing; and 
(3) there must be an intention of the parties to have their differences 
or dispute referred and decided quasi-judicially. 
A contract is an agreement between the parties and will become 
enforceable by law when made by the free consent of parties competent 
to contract. Further, the agreement must be for a lawful consideration 
and with a lawful object.18 Two or more persons are said to consent 
when they agree upon the same thing in the same sense.19 If the essential 
ingredients as above are present, it does not matter whether an arbitrator 
is named in the agreement.20 In NR Rubber Industries Sdn Bhd v. Sritong 
Rubber Latex Company Limited,21 Khadijah Idris JC stated: 
It is clear the arbitration agreement may be in the form of an arbitration 
clause or it may be in another separate document that is referred to in 
the agreement between parties. In the lat[t]er form, it is a pre-requisite 
that the agreement must be in writing and reference to the other 
document must be in such a manner as to make the arbitration clause 
contained in the other document as part of the agreement. 
...
18 Contracts Act 1950, s. 10(1).
19 Ibid ss. 13, 14. 
20 In Sebiro Holdings Sdn Bhd v. Bhag Singh & Anor [2015] 4 CLJ 209, CA, Mohd 
Zawawi Salleh JCA, delivering the judgment of  the court, stated:
‘Arbitration is a matter of  contract and the court must rigorously enforce 
[an] arbitration agreement according to their terms, including terms that 
specify the appointment of  an arbitrator that will arbitrate their dispute.’
21 [2017] 1 LNS 916 at [38], [48], HC.
Arbitration Agreement
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This consent to arbitrate is the foundation stone of arbitration 
proceedings, it provides mandate to the arbitrator to conduct the 
arbitration and deal with the parties’ disputes. By submitting to 
arbitration parties have agreed to be bound by the award made by the 
arbitrator or tribunal award.
An arbitration agreement is in writing if its content is recorded in any 
form, whether or not the arbitration agreement or contract has been 
concluded orally, by conduct, or by other means or if it is contained in 
an exchange of statement of claim and defence in which the existence 
of an agreement is alleged by one party and not denied by the other.22 
Section 9(4A) of the Act provides that:
The requirement that an arbitration agreement be in writing is met by 
any electronic communication that the parties make by means of data 
message if the information contained therein is accessible so as to be 
useable for subsequent reference.23 
As stated earlier, where the parties have mutually contracted to resolve 
any dispute or differences that may arise between them by way of 
arbitration, such choice must be honoured.24 In Press Metal Sarawak 
Sdn Bhd v. Etiqa Takaful Bhd,25 the Federal Court stated inter alia, that 
where there is in existence a binding arbitration agreement or clause 
between the parties, which agreement is not null and void, inoperative 
or incapable of being performed, the agreement must be honoured and 
consequentially, the dispute must be referred to arbitration. 
22 Arbitration Act 2005, s. 9(4).
23 The term ‘data message’ is defined in the Arbitration Act 2005, s. 9(6):
‘information generated, sent, received or stored by electronic, magnetic, 
optical or similar means, including, but not limited to, electronic data 
interchange, electronic mail, telegram, telex or telecopy.’
24 See Sebiro Holdings Sdn Bhd v. Bhag Singh & Anor [2015] 4 CLJ 209, CA; Winsin 
Enterprise Sdn Bhd v. Oxford Talent (M) Sdn Bhd [2009] 1 LNS 278, HC; Chut 
Nyak Isham Nyak Ariff  v. Malaysian Technology Development Corp Sdn Bhd & Ors 
[2009] 6 MLJ 729, HC; Bina Par Development Sdn Bhd v. Manoharan Paranjothy 
[2009] 1 LNS 415, HC; Ng Seng Kiok & Ors v. Chooi Mun Sou & Ors [2009] 1 
LNS 485, HC.
25 [2016] 9 CLJ 1, FC.
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In fact, s. 10 provides that a court before which proceedings are brought 
in respect of a matter which is the subject of an arbitration agreement 
shall stay those proceedings and refer the parties to arbitration. It is 
therefore, mandatory for the court to refer a dispute for arbitration 
once the two requirements under s. 10 of the Act have been complied 
with.26 In Jaya Sudhir Jayaram v. Nautical Supreme Sdn Bhd & Ors,27 
Idrus Harun FCJ, delivering the judgment of the Court, stated:
... where the plaintiff commences court proceedings against a defendant 
and in relation to the subject matter of the claim in court, the plaintiff 
and the defendant have an agreement to arbitrate, in the event that 
either party moves for a stay of the court proceedings, a mandatory stay 
would be granted unless the court finds that the arbitration agreement 
is null and void, inoperative or incapable of being performed. This is a 
clear and unarguable peremptory statutory provision which the parties 
to court proceedings are bound to follow provided the requirements of 
section 10 as stated above are fulfilled.
Again, in Arch Reinsurance Ltd v. Akay Holdings Sdn Bhd,28 Abu Samah 
Nordin FCJ stated:
It is now mandatory for the court to stay the proceedings in respect 
of a matter which is the subject matter of an arbitration agreement 
where a party makes an application under s. 10 of the Arbitration Act 
2005, before taking any other steps in the proceedings, and refer the 
parties to arbitration unless it finds that the agreement is null and void, 
inoperative or incapable of being performed.
26 In Albilt Resources Sdn Bhd v. Casaria Construction Sdn Bhd [2010] 7 CLJ 785, the 
Court of  Appeal stated inter alia, that s. 10 imposes a mandatory obligation to 
stay the proceedings and refer the parties to arbitration and that the word ‘shall’ 
in s. 10 must necessarily mean ‘directory’ or ‘mandatory’. See also GTK Berhad 
v. Zamil Steel Vietnam Buildings Co Ltd & Anor [2016] 1 LNS 793, HC. 
27 [2019] 1 LNS 753 at [28], FC.
28 [2019] 1 CLJ 305 at [54], FC.
Arbitration Agreement
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For example, in Awangsa Bina Sdn Bhd v. Mayland Avenue Sdn Bhd,29 
the High Court allowed the respondent’s application to stay the 
winding-up proceedings pending arbitration as the contract between 
the parties contained an arbitration clause pursuant to which the issue 
of non-payment was a subject matter for arbitration.30 
It must be noted that only the actual parties as well as assignees of 
a contract are bound by the arbitration agreement.31 Persons not 
party to an arbitration agreement cannot be dragged into arbitration 
proceedings unless the person is bound by the operation of law. In Jaya 
Sudhir Jayaram v. Nautical Supreme Sdn Bhd & Ors,32 the court stated 
inter alia, that since the appellant was not a party to the arbitration 
proceedings it was thus, not possible for the appellant to refer the interim 
injunction application to arbitration. In this case, the appellant applied 
for an interim injunction to restrain the prosecution of an arbitration 
to which he was not a party but which would affect his proprietary 
rights. The fact that any written law confers jurisdiction in respect of 
any matter on any court of law but does not refer to the determination 
of that matter by arbitration shall not, by itself, indicate that a dispute 
about that matter is not capable of determination by arbitration.33 It 
29 [2019] 1 LNS 590, HC.
30 In Nautical Supreme Sdn Bhd v. Jaya Sudhir Jayaram & Ors [2019] 3 CLJ 628 at 
[39], CA, it was stated that:
‘... where parties have elected to resolve disputes by arbitration, rather than 
the court, the courts, on the premise of  respect for party autonomy and a non-
interventionist policy underlying the Act, will refer the parties to arbitration 
unless “it finds that the agreement is null and void, inoperative or incapable 
of  being performed.” ’ 
31 See Shayler v. Woolf  [1946] Ch 320.
32 [2019] 1 LNS 753, FC.
33 Arbitration Act 2005, s. 4(2).
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may be added that a non-party to arbitration proceedings is not at 
liberty to disrupt pending arbitration proceedings as to do so would 
allow him to circumvent and undermine the objective of the Act.34 
Arbitrator
An arbitrator is a person to whose attention the matter in dispute is 
submitted by the parties. They are professional and business people who 
are appointed to assist in the informal resolution of disputes because of 
their knowledge, experience and reputation in upholding fairness and 
impartiality. His function is judicial, and impartial to dispense equal 
justice to the disputing parties. He will decide on the law and facts 
involved in the matter submitted to him with a view to determine and 
finally resolve the dispute. In Re Carus-Wilson and Greene,35 Lord Esher 
stated:
If it appears from the terms of the agreement by which a matter is 
submitted to any person, that what he is to do, is to be in the nature of 
a judicial enquiry, and that the object is that he should hear the parties 
and decide the matter upon evidence to be led before him, there the 
person is an arbitrator.
According to Russell:
An arbitrator is neither more nor less than a private judge of a private 
court (called an arbitral tribunal) who gives a private judgment (called 
an award). He is a judge in that a dispute is submitted to him; he is not 
a mere investigator but a person before whom material is placed by 
34 See Nautical Supreme Sdn Bhd v. Jaya Sudhir Jayaram & Ors [2019] 3 CLJ 628, 
CA.
35 [1886] 56 LJQB 530.
Arbitrator
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the parties, being either or both of evidence and submissions; he gives 
a decision in accordance with some recognised system of law and the 
rules of natural justice. He is private is so far as; (a) he is chosen and paid 
by the disputants; (b) he does not sit in public; (c) he acts in accordance 
with privately chosen procedure so far as that is not repugnant to public 
policy; (d) so far as the law allows, he is set up to the exclusion of the 
state courts; (e) his authority and power are only whatsoever he is 
given by the disputant’s agreement; (f) the effectiveness of his powers 
is derived wholly from the private law of contract and accordingly the 
nature and exercise of these powers must not be contrary to the proper 
law of contract or public policy of England, bearing in mind that the 
paramount public policy is that freedom of contract is not lightly to be 
interfered with.36 
Arbitrators have some expertise in the field of the dispute and they come 
from different educational and professional backgrounds including law, 
accounting, insurance, finance, health care, engineering, architecture 
and construction, etc. In fact, many arbitrators are retired or former 
judges and lawyers and the arbitration agreement may specify the 
qualifications of potential arbitrators. In Malaysia, a person aspiring 
to be an arbitrator will have to fulfil the stringent requirements set 
by the Asian International Arbitration Centre (‘AIAC’) which include 
having tertiary education, sufficient experience in arbitration and 
any membership or accreditation from any professional membership 
organisation for alternative dispute resolution. When empanelled with 
the AIAC, he/she will be bound by the AIAC’s Code of Conduct for 
Arbitrators.37
36 David St John Sutton Russell on Arbitration (24th Edn).
37 See ‘Become a Panellist’ at https://www.aiac.world.
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Appointment Of Arbitrator
 
An arbitrator is appointed in accordance with the wishes of the parties 
and they are free to determine the number of arbitrators.38 Where 
the parties fail to determine the number of arbitrators, s. 12(2) of the 
Act states that in the case of an international arbitration, the arbitral 
tribunal shall consist of three arbitrators and in the case of a domestic 
arbitration, a single arbitrator. Where the arbitration consists of three 
arbitrators, each party shall appoint one arbitrator, and the two appointed 
arbitrators shall appoint the third arbitrator as the presiding arbitrator.39 
Unless otherwise agreed by the parties, no person shall be precluded by 
reason of nationality from acting as an arbitrator.40 Further, the parties 
are free to agree on the procedure for appointing the arbitrator or the 
presiding arbitrator.41 If the parties have stipulated in the arbitration 
agreement as to the manner in which the appointment of an arbitrator 
or arbitrators shall be made, the procedure contemplated by the parties 
shall be followed and the arbitrator or arbitrators is/are appointed in 
accordance with the procedure agreed upon. As stated earlier, since the 
arbitration agreement is contractual in nature, neither side can travel 
outside the terms of the contract.
If the party fails to appoint an arbitrator within 30 days of receipt 
of a request in writing to do so from the other party or if the two 
arbitrators fail to agree on the third arbitrator within 30 days of their 
appointment, either party may apply to the Director of the AIAC for 
such appointment.42 Section 13(5) provides that where in an arbitration 
38 Arbitration Act 2005, s. 12(1).
39 Ibid s. 13(3).
40 Ibid s. 13(1).
41 Ibid s. 13(2). 
42 Ibid s. 13(4).
Appointment Of  Arbitrator
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with a single arbitrator, the parties fail to agree on the procedure for 
appointing the arbitrator or the presiding arbitrator, either party may 
apply to the Director of AIAC for the appointment of an arbitrator. 
Further, s. 13(6) provides:
Where, the parties have agreed on the procedure for appointment of 
the arbitrator—
(a) a party fails to act as required under such procedure;
(b) the parties, or two arbitrators, are unable to reach an agreement 
under such procedure; or
(c) a third party, including an institution, fails to perform any 
function entrusted to it under such procedure, any party may 
request the Director of the Asian International Arbitration Centre 
(Malaysia) to take the necessary measures, unless the agreement 
on the appointment procedure provides other means for securing 
the appointment.43 
And s. 13(7) states that where the Director of the AIAC is unable 
to act or fails to act under the above mentioned procedure within 
30 days from the request, any party may apply to the High Court for 
such appointment. 
In appointing an arbitrator, the Director of the AIAC or the High Court, 
as the case may be, shall have due regard to:
(a) any qualifications required of the arbitrator by the agreement of 
the parties;
(b) other considerations that are likely to secure the appointment of 
an independent and impartial arbitrator; and
43 In Sundra Rajoo Nadarajah v. Menteri Hal Ehwal Luar Negara, Malaysia & Ors 
[2019] 1 LNS 443, it was stated inter alia, that the applicant, the former Director 
of  AIAC was entitled to protection for acts and omissions in his official capacity 
and that the power to waive the immunities can only be done by the Secretary 
General of  Asian-African Legal Consultative Committee.
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(c) in the case of an international arbitration, the advisability of 
appointing an arbitrator of a nationality other than those of the 
parties.44 
In Sebiro Holdings Sdn Bhd v. Bhag Singh & Anor,45 it was stated that 
s. 13(8) of the Act does not stipulate that before the appointment of an 
arbitrator, the consent of the parties is required nor does it stipulate 
that before the arbitrator is appointed, the Director of the KLRCA (now 
AIAC) is required to seek consent of the parties. The decision of the 
Director of the AIAC or the High Court shall be final and no appeal 
shall lie against their decision.46
Seat Of Arbitration And Choice Of Law
  
The parties to the arbitration agreement may choose the appropriate 
seat of arbitration as well as the governing law and the arbitral tribunal 
must decide the dispute in accordance with the choice of the parties.47 
Section 22(1) of the Act provides that the parties are free to agree on 
the seat of arbitration.48 Where the parties fail to agree on the seat of 
44 Arbitration Act 2005, s. 13(8). 
45 [2015] 4 CLJ 209, CA.
46 Arbitration Act 2005, s. 13(9).
47 In Jacob And Toralf  Consulting Sdn Bhd & Ors v. Siemens Industry Software GMBH 
& Co KG (Germany) & Anor [2018] 1 LNS 814, CA, the following arbitration 
clause was found in the Settlement Agreement:
‘This Agreement shall be governed by and construed in accordance with 
Malaysia law. All disputes at all material time arising out of  or in connection 
with the present Agreement shall be finally settled under the Rules of  
Arbitration of  the International Chamber of  Commerce (ICC) by three 
arbitrators appointed in accordance with the said Rules. Language of  the 
proceedings shall be English. The seat of  the arbitration shall be Singapore.’
Seat Of  Arbitration And Choice Of  Law
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arbitration, the seat shall be determined by the arbitral tribunal having 
regard to the circumstances of the case, including the convenience of 
the parties.49 If the parties have submitted to a particular jurisdiction 
such as Malaysia, the Act would become applicable on them and hence, 
either party may apply for interim measures before the commencement 
of arbitral proceedings such as an injunction under s. 11.50 The parties 
are also entitled to apply, pursuant to the Act for the setting aside of the 
arbitral award under s. 37 and the enforcement of the arbitral award 
under s. 38, among others.51 
Similarly, the parties may agree on the choice of law. Section 30(1) 
provides that: 
The arbitral tribunal shall decide the dispute in accordance with such 
rules of law as are chosen by the parties as applicable to the substance 
of the dispute.
48 In international arbitrations the word ‘seat’ or ‘venue’ is often used 
interchangeably. In Government of  India v. Petrocon India Limited [2016] 6 CLJ 
321, FC, it was stated that the venue of  arbitration as stated in art. 34.12 of  the 
arbitration agreement was Kuala Lumpur, Malaysia, while the law governing 
the arbitration agreement was English law.
49 Arbitration Act 2005, s. 22(2). 
50 In Bumi Armada Navigation Sdn Bhd v. Mirza Marine Sdn Bhd [2015] 5 CLJ 
652, HC, it was stated that for interim relief  under s. 11(1), the applicant should 
satisfy the court of  the following matters: 
(1) the applicant must have a cause of  action against the party whom interim 
relief  is sought; 
(2) there must be an ‘arbitration agreement’ as understood in ss. 2(1); and 
9(1) to (5);
(3) the relief  sought must be interim in nature and cannot be permanent in 
effect; 
(4) the interim relief  must support, assist, aid and/or facilitate the proposed 
arbitral proceedings; 
(5) arbitral proceedings should be commenced within a reasonable time.
51 Maya Maju (M) Sdn Bhd v. Putrajaya Homes Sdn Bhd [2018] 1 LNS 1245, HC. 
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Section 30(3) further provides that any designation of the law or legal 
system of a given state shall be construed, unless otherwise expressed, 
as directly referring to the substantive law of that State and not to 
its conflict of laws rules. Failing any designation by the parties, the 
arbitral tribunal shall apply the law determined by the conflict of laws 
rules which it considers applicable.52 Section 30(4A) provides that the 
arbitral tribunal shall decide according to equity and conscience only if 
the parties have expressly authorised it to do so.53 
The arbitral tribunal shall, in all cases, decide in accordance with the 
terms of the agreement and shall take into account the usages of the 
trade applicable to the transaction.54 In Thai-Lao Lignite Co Ltd & Anor 
v. Government of The Lao People’s Democratic Republic,55 the parties 
designated Kuala Lumpur as the seat of arbitration. In relation to the 
choice of law, the Federal court stated inter alia, that:
... in the absence of the parties expressly nominating the law governing 
the arbitration agreement, the lex arbitrii or the law of the seat shall 
be the governing law to prevent any contradiction for enforcement 
purposes between the lex arbitrii and the governing law of the 
arbitration agreement. 
52 Arbitration Act 2005, s. 30(4).
53 It is noteworthy that ordinary courts of  law are bound by contractual rights, 
duties or obligations with no authority to transform, alter or even create rights 
when justice of  the matter demands. The Industrial Court for example is not 
confined to the administration of  justice in accordance with law. Its scope of  
enquiry is not only restricted to the law, but also has a broader aspect of  equity 
and good conscience with the view of  promoting social justice. In the interest 
of  industrial peace, the prevention of  unfair labour practice or victimisation, 
the Industrial Court may confer rights and privileges on either party, which it 
considers reasonable or proper, irrespective of  whether it is within the express 
contract between the parties: see Harris Solid State (M) Sdn Bhd & Anor v. Bruno 
Gentil Pereira & Ors [1996] 4 CLJ 747, CA. In the same way as the Industrial 
Court, the arbitral tribunal shall decide the dispute according to equity and 
conscience only if  the parties have expressly authorised it to do so.
54 Arbitration Act 2005, s. 30(5).
55 [2017] 9 CLJ 273 at [102], FC. 
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Again, in Lombard Commodities Ltd v. Alami Vegetable Oil Products 
Sdn Bhd,56 the parties selected Kuala Lumpur as the juridical seat of 
arbitration and therefore, the laws of Malaysia was held applicable. In 
Armada (Singapore) Pte Ltd v. Ashapura Minechem Ltd,57 it was noted 
that since the seat of arbitration was the English court, the proper 
place to challenge the validity of the arbitration award should be in the 
courts in the UK and not in the Malaysian court which is merely an 
enforcement court.
Arbitral Procedure
 
In conducting the proceedings, the parties are free to agree on the 
procedure to be followed by the arbitral tribunal.58 However, if the 
parties fail to agree on the procedure, the arbitral tribunal has a 
complete discretion on how the arbitration is to be conducted provided 
that it does not offend the rules of natural justice.59 The power of the 
arbitral tribunal shall include the power to: 
(1) determine the admissibility, relevance, materiality and weight 
of any evidence; 
(2) draw on its own knowledge and expertise; 
(3) order the provision of further particulars in a statement of 
claim or statement of defence; 
56 [2010] 1 CLJ 137, FC.
57 [2016] 9 CLJ 709, HC.
58 Arbitration Act 2005, s. 21(1). 
59 The principle of  natural justice revolves around two maxims, namely, the 
right to be heard and the rule against bias. These two rules which are separate 
concepts governed by separate considerations are derived from two maxims, 
respectively, audi alteram partem (no order should be made without hearing the 
other side) and nemo judex in causa sua (a man should not be a judge in his own 
cause). One of  the main aims of  the rules of  natural justice is to ensure that 
the decision-making body adopts a procedure which is fair to all parties. In 
other words, the principle seeks to achieve justice by preventing the decision 
from being tainted with the allegation of  miscarriage of  justice on procedural 
grounds.
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(4) order the giving of security for costs; 
(5) fix and amend time limits within which various steps in the 
arbitral proceedings must be completed; 
(6) order the discovery and production of documents or materials 
within the possession or power of a party; 
(7) order the interrogatories to be answered; 
(8) order that any evidence be given on oath or affirmation; and 
(9) make such other orders as the arbitral tribunal considers 
appropriate.
Section 25(1) provides that within the period of time agreed by the 
parties or, failing such agreement, as determined by the arbitral tribunal, 
the claimant shall state: 
(a) the facts supporting his claim; 
(b) the points at issue; and 
(c) the relief or remedy sought. 
The respondent shall state his defence in respect of the particulars set 
out above, unless the parties have otherwise agreed to the required 
elements of such statements. The parties may: 
(i) submit with their statements, any document the parties consider 
relevant; or 
(ii) add a reference to the documents or other evidence that the 
parties may submit.60 
Unless otherwise agreed by the parties, either party may amend or 
supplement the claim or defence during the course of the arbitral 
proceedings, unless the arbitral tribunal considers it inappropriate to 
allow such amendment having regard to the delay in making it.61 
60 Arbitration Act 2005, s. 25(2).
61 Ibid s. 25(3).
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At the hearing, the parties shall be treated with equality and each 
party shall be given a fair and reasonable opportunity of presenting 
their case.62 It would be assumed that the parties must have been 
given reasonable prior notice of any hearing.63 They must be given a 
reasonable opportunity to be present throughout the hearing together 
with their advisors and witnesses and be given a reasonable opportunity 
to present evidence and argument in support of their case as well as a 
reasonable opportunity to test his opponents case by cross-examining 
his witnesses, presenting, rebutting evidence and addressing oral 
arguments. Any statements, documents or other information supplied 
to the arbitral tribunal by one party shall be communicated to the other 
party. Further, any expert report or evidentiary document on which the 
arbitral tribunal may rely in making its decision shall be communicated 
to the parties. Any violation of the above principles in the exercise of a 
judicial power may result in the action being declared illegal and thus, 
void. For example, any reliance on documents not shown to the other 
party or a denial of the right to cross-examine witnesses or a denial of 
inspection of documents produced, among others, would constitute a 
violation of the rules of natural justice.
It may be added that the rule against bias should also be sacredly 
guarded by the arbitral tribunal. It revolves on the maxim nemo debet 
esse judex in propria causa which means, ‘one who is interested in the 
subject matter of a dispute, should exclude himself from acting as 
justice therein.’ It is based on the principle that justice should not only 
be done but manifestly and undoubtedly seemed to be done. It simply 
means a person ought not to be a judge in his own cause. A person 
selected to make an enquiry should have an open mind and be neither 
biased against the defendant nor one who has prejudged the issues. He 
must have no pecuniary or proprietary interest in the outcome of the 
proceedings. The principle also requires that the adjudicator must not 
be reasonably suspected, or show a real likelihood of bias. The fact that 
62 Ibid s. 20.
63 Arbitration Act 2005, s. 23 provides that unless otherwise agreed by the parties, 
the arbitral proceedings in respect of  a particular dispute shall commence on the 
date on which a request in writing for that dispute to be referred to arbitration 
is received by the respondent.
 
FOR ACADEMIC 
REPOSITORY 
PURPOSES 
ONLY
481
the adjudicator is a party or interested as a party, affords the strongest 
proof that he cannot be indifferent, and in such situation justice may not 
be seen to be done.64 In short, the arbitrator is bound to act judicially, 
to decide the issues in accordance with the legal rights of the parties 
and to conduct the proceedings in accordance with ordinary rules 
which apply to legal proceedings and to follow the rules of evidence 
and observe the principles of natural justice. 
It is pertinent to observe that the policy behind the Act is one of 
minimal court intervention in arbitration proceedings as stated by 
s. 8 that ‘no court shall intervene in matters governed by this Act except 
where so provided in this Act.’ In Obnet Sdn Bhd v. Telekom Malaysia 
Berhad,65 it was stated that:
... in many instances, arbitration proceedings are undertaken by 
arbitrators who are not legally trained and therefore greater flexibility 
rather than rigidity to procedural matters is required barring the one 
fundamental principle that parties in the arbitral process must be given 
a fair opportunity of being heard and presenting their case.
Aside from the above, the parties are free to agree on the language to be 
used in the arbitral proceedings. Where the parties fail to agree on the 
language, the arbitral tribunal shall determine the language to be used in the 
arbitral proceedings. The arbitral tribunal may order that any documentary 
evidence shall be accompanied by a translation into the language agreed 
upon by the parties or determined by the arbitral tribunal.66 
It is also noteworthy that as arbitration proceedings do not come within 
the purview of the Legal Profession Act 1976, the parties are at liberty 
to engage local or foreign lawyers to represent them in the arbitration 
proceedings. Section 3A of the Act provides that:
Unless otherwise agreed by the parties, a party to arbitral proceedings 
may be represented in the proceedings by any representative appointed 
by the party.67 
64 See Ranger v. Great Western Rly (1854) 5 HL Cas 72, 79.
65 [2018] 1 LNS 1502 at [25].
66 Arbitration Act 2005, s. 24.
67 The above section was added into the principle Act vide the Arbitration 
(Amendment) (No. 2) Act 2018.
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However, in Samsuri Baharuddin & Ors v. Mohamed Azahari Matiasin 
& Another Appeal,68 it was held inter alia, that where the seat of the 
arbitration is in Sabah, foreign lawyers who are not advocates within 
the meaning of the Advocates Ordinance 195369 are prohibited from 
representing parties to arbitration proceedings in Sabah. This is so 
because by virtue of the first limb of s. 8(1) of the Ordinance, Sabah 
advocates have the exclusive right to represent a party in arbitration 
proceedings in Sabah.70
Conclusion
 
Arbitration is a system of private justice to settle a given dispute outside 
the jurisdiction of state courts through persons chosen by the parties 
to adjudicate that dispute. An arbitrator could be a professional lawyer, 
an economist or a distinguished businessman. As arbitration is found 
on consent of the parties, the parties are free to agree on the seat of 
arbitration, choice of law and the procedure to be followed. However, 
the arbitrator must act fairly to both parties as fairness is a condition 
sine qua non of arbitration. It should never be forgotten, however, that 
no matter what rules the parties may have chosen, arbitrators have the 
absolute discretion to determine the relevancy, materiality and weight 
of any evidence. An arbitrator shall not be liable for any act or omission 
in respect of anything done or omitted to be done in the discharge of 
his functions as an arbitrator unless the act or omission is shown to 
have been in bad faith.71 
68 [2017] 3 CLJ 287, FC.
69 Sabah Cap. 2.
70 Advocates Ordinance s. 8(1) of  the provides:
‘Subject to subsection (2) and to section 9, advocates shall have the exclusive 
right to practise in Sabah and to appear and plead in the Federal Court or 
Court of  Appeal when sitting in Sabah or when sitting in any other part 
of  Malaysia hearing a cause or matter originating from the High Court or 
any subordinate court in Sabah and in the High Court and in all courts in 
Sabah subordinate thereto in which advocates may appear, and as between 
themselves shall have the same rights and privileges withoutdifferentiation.’
71 Arbitration Act 2005, s. 47.
